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The ‘hot tub’ method of taking
expert testimony is gaining
steam: what you need to know

T

he concurrent presentment of expert
testimony – often dubbed the ‘hot
tub method’ – is gaining popularity
in international arbitration. Some
consider the hot tub method an efficient and
effective way to present complex expert issues,
while others dismiss it as a procedure that
forces attorneys to surrender precious control
over their own proceedings. In any event, since
attorneys are increasingly likely to encounter
the hot tub method, they must understand its
advantages and drawbacks in order to thrive
in any scenario regarding experts that arises in
the course of the proceedings.
Under most procedural rules, either the
tribunal or a party may suggest using the hot
tub method, the details of which are usually
determined on a case-by-case basis prior to
the hearing. The hot tub method includes
situations where expert witnesses are sworn
and provide their testimony at the same
time, often sitting together at a table or in
the witness box. The experts challenge and
question one another, and the panel often
questions the witnesses directly, engendering
a direct dialogue between experts and the
tribunal, with counsel’s role sometimes
limited to stating objections. In another type
of hot-tubbing, the experts may meet prior to
the hearing (without counsel) to pinpoint the
areas of disagreement, discuss the relevant
issues, and often prepare a joint report.
Although hot-tubbing was originally
popularised in Australian courts, it is gaining
momentum worldwide. For example, the
Singapore International Arbitration Centre
(‘SIAC’) conducted a survey in September
2013 of senior arbitration practitioners from
Singapore and found that 61 per cent of the
participants have noted an increase in the
use of hot-tubbing over the past five years.
(SIAC Survey on Hot-Tubbing, Videoconference,
Teleconference and Documents-only Proceedings in
International Arbitration, September 2013.)

The 2010 IBA Rules on the Taking of
Evidence (‘IBA Rules’) specifically provide
for concurrent presentment of expert
testimony during evidentiary hearings. The
Rules state that the tribunal, upon request
of a party or on its own motion, may allow
‘witnesses [to] be questioned at the same
time and in confrontation with each other
(witness conferencing).’ Art 8.3(f), adopted
29 May, 2010.
Proponents of the hot tub method contend
that it bolsters the tribunal’s comprehension
of the evidence, since inconsistencies in
the experts’ testimony or intricate areas
of disagreement can be hashed out (and
sometimes even resolved) at one time.
Additionally, testimony on complex topics
becomes more palatable because it is not
separated by days or even weeks during the
pendency of the hearing, as can often be the
case during the traditional taking of expert
testimony. Additionally, proponents claim that
the hot tub method helps to narrow expert
testimony down to only the most crucial
issues, as opposed to bogging down the
tribunal with minor areas of disagreement.
One US tax court recently noted in an
opinion that it ‘[could] not overstate the
importance of concurrent witness testimony
in these cases,’ and that such testimony
allowed the court to ‘more easily separate the
reliable portions of the expert reports from
the unreliable, and consequently, to expedite
[its] decision-making process.’ Crimi v Comm’r,
TC Memo 2013-51 (TC 2013).
The hot tub method can reduce costs and
the time necessary for a hearing. Indeed,
the commentary to the IBA Rules notes
that witness conferencing can ‘make the
proceeding more economical,’ since
‘[e]xperts from the same discipline, who
are likely to know each other, can identify
relatively quickly the reasons for their
diverging conclusions and work towards
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finding areas of agreement.’ Notably,
more than 77 per cent of the participants
in the SIAC study stated that ‘hot-tubbing
of expert witnesses, if used in appropriate
circumstances or if properly conducted by
a prepared and experienced tribunal, is an
effective and viable means of saving costs and
reducing timelines.’
However, critics of the hot tub method
state that it sometimes strips lawyers of their
ability to control the presentment of expert
testimony. Although counsel can usually still
cross-examine witnesses to a certain extent,
the exercise can be significantly more limited
in scope. Some lawyers have also stated that
without pointed direction from counsel, the
opposing experts’ testimony can sometimes
devolve into an unwieldy argument.
Additionally, experts who are honest and
skilled but simply lack strong advocacy skills
can be pushed to the wall and their opinions
may, in such circumstances, not be afforded
adequate weight.
In short, as the hot tub method shows
no signs of abating in the international
arbitration arena, it is important for attorneys
practicing in this area to anticipate the
procedure. There are several key factors and
considerations that counsel should evaluate
to effectively use the hot tub method, or to
determine whether to use it at all.
Know your expert
An attorney must first consider the one
crucial inquiry when considering whether
to proceed under the hot tub method: the
strength of his or her expert. Regardless of
the type of testimony at issue or the type of
concurrent expert witness testimony that
will be used in a proceeding, attorneys with
expertise in these proceedings uniformly
agree that the assertiveness, knowledge
and tenacity of one’s witness are the most
important factors in deciding whether to
use the hot tub method. Also critical is your
expert’s level of expertise as compared to the
other side’s; for example, as appears below, a
less established expert could be more likely
to defer to the more established expert,
either due to the relatively informal nature
of the hot tub or in an effort to maintain his
reputation among peers.
Because the strength of his or her expert
is of utmost importance, counsel should
attempt to run a mock hot tub simulation
with his or her witness before even agreeing
to use the hot tub method. This is a critical
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way to evaluate how the witness performs in
that type of setting. Does he hesitate to tackle
the other expert’s position? Does she appear
nervous when being challenged by a peer?
Necessary questions like these can only be
answered at a mock proceeding.
Evaluate the timing
It is also important to consider the timing
of your case. For example, consider that you
are the plaintiff and your expert’s testimony
would be presented first. Perhaps the
defendant’s expert has strong testimony that
you do not want being presented late in the
proceeding and left fresh in the tribunal’s
mind prior to its deliberation. On the other
hand, perhaps you anticipate a devastating
cross-examination of the defendant’s expert
and under the traditional presentment of
witness testimony, that cross-examination will
make a crucial late impact on the tribunal.
Alternatively, consider if you are the
defendant and you believe expert issues are
important to your case. Perhaps you plan to
call your expert toward the end of your case
so that his or her testimony will have the
maximum effect on the panel’s decision.
Using the hot tub method could deprive
you of that opportunity. Thus, attorneys
should analyse whether the change in
timing that will necessarily follow from
using the hot tub method will impact their
case positively or negatively.
Know your case
As with so many arbitration strategies, the
question of whether to use the hot tub
method will often turn on the particulars of
each case. One factor to consider is whether
the expert topics in dispute are of the sort
where experts could arrive at a ‘middle
ground’, and just as importantly, whether
such a result would be acceptable to counsel.
If the divergence in the experts’ opinions
on a core issue is simply irreconcilable,
the optimal strategy could be to attempt to
proceed under the traditional presentment
of expert testimony, as there may be fewer
gains to be made via the hot tub. However, if
the issue is one of more art than science, the
process of expert witness hot-tubbing could
shift the experts’ opinions to the middle. If
such middle ground would be satisfactory in
the case, the hot tub method could be ideal.
If not, it should be avoided.
Additionally, attorneys should consider the
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weight they want to place on expert issues in
their case. Using the hot tub method could
convey to the tribunal that expert issues
are of heightened importance, especially
considering that the method is still relatively
novel, and its use could leave a more lasting
impression in the tribunal’s mind. On the
other hand, if counsel believes the case
should not turn on expert issues, he or she
should consider whether using the method
could unduly highlight those issues to his or
her disadvantage.
Weigh the risks of ceding control
Finally, lawyers who use the hot tub method
must be prepared to relinquish a degree
of control over the examination process,
which will almost certainly introduce more
risk into the proceeding. Practitioners who
take comfort in fastidiously orchestrating
their examinations may find the hot tub
method leaves too much room for error or
missteps. Practitioners may also determine
that the guidance and structure of their
direct examination would more effectively
elicit their own expert’s testimony, or that a
full cross-examination would more effectively
discredit the other side’s witness.
Counsel must also consider the risk that

his or her expert could begin to acquiesce
to the other expert’s position – a worst-casescenario that is uncommon but certainly not
unheard of, and made more likely because
the expert is often primarily engaging with a
peer as opposed to an opposing lawyer, who
feels like a direct adversary. A witness could
be particularly susceptible to such a disastrous
result if he is less experienced in his field than
the other expert(s).
Conclusion
There are advantages and disadvantages to
proceeding with the hot tub method of taking
expert testimony, and its suitability for use
will depend upon the particulars of your case.
Confidence in the abilities of your expert
witness is the paramount factor to consider
before deciding if this approach should be
favoured over the more traditional approach.
Most importantly, in light of evidence
suggesting that the hot tub method is gaining
popularity, practitioners should be aware of
the procedure and how it could benefit – or
hinder – its case.
Notes
Special thanks to Sabine Konrad, Sarah Columbia,
Amy Doehring, Roger Jones, and Stefano Mechelli for
contributing their expertise and insights to this article.
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The evidentiary rules and discovery requirments
in arbitration are far less onerous than in a courtroom. As a result, lawyers who represent parties
in arbitration have more opportunities to use and
present expert evidence. This article addresses
some of those opportunities.

I

n traditional litigation, the basic routine for
working with experts involves several steps.
First, counsel selects one or more experts who
can communicate well to a judge or jury and
qualify as experts under judicial evidence rules.1
Typically, this means that experts must possess
sufficient knowledge, skill, experience, training,
or education in the subject matter of the dispute.2 Next, counsel considers whether to retain
one or more consulting experts to shield work
product and attorney-expert communications.3
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Counsel then asks the expert who will testify to
prepare a report on the opinion, but to limit the
number of drafts and other written exchanges
because of liberal discovery rules. Afterwards,
counsel will prepare this expert to be deposed and
to testify at trial. Finally, when the trial takes
place, counsel will “qualify” the expert under the
applicable evidentiary rules by asking certain questions and then soliciting the expert’s opinions on
various technical or scientific matters to educate
the uninformed trier-of-fact.
Arbitration differs from litigation in a variety of ways.4 The
proceeding itself is more informal, the rules of evidence generally do not apply, and discovery
is limited.5 Furthermore, especially in construction and commercial disputes, arbitrators usually possess experience in the
field of the dispute and technical
knowledge of the subject matter.
For these reasons, arbitration
has many advantages over litigation, one of which is that it
offers greater opportunities to
use and present expert evidence.
A number of these advantages
and opportunities are addressed
below.

nesses cannot be found, or more than one witness
is needed, or the witness has a conflict of interest
and therefore cannot participate in the arbitration, or the client’s budget precludes retaining
expensive experts.
Other Considerations in Selecting Experts
An expert selected by counsel to testify in
court must be able to explain his or her opinion
and reasoning in simple, easy-to-understand
terms and deliver the testimony with emotional force. In
arbitration, this is not necessary because arbitrators often
have backgrounds in the subject matter of the dispute and
therefore do not require the
same type of explanation. The
expert in arbitration can instead focus on highly technical
matters because arbitrators can
understand them.
Because some arbitrators
feel it is appropriate to question witnesses, experts in arbitration should be able to “think
on their feet” in order to respond to probing questions by
arbitrators who have expertise
in the field in dispute. An expert experienced in testifying
on direct and cross-examination who is uncomfortable with
the idea of being questioned by
someone knowledgeable in the
area is not the best choice of
witness for an arbitration proceeding.

So long as the
expert chosen can
offer relevant and
material testimony,
he or she can
testify as a witness
at the arbitration
hearing and render
and introduce an
expert opinion.
That testimony
can be admitted
and given as much
weight as the
arbitrators desire.

Flexibility in Selecting Experts
Counsel has greater flexibility in selecting experts in arbitration because, unlike courtroom
litigation, there is no requirement that an expert witness
qualify as such under strict judicial evidentiary rules. So long as
the expert chosen can offer relevant and material
testimony, he or she can testify as a witness at the
arbitration hearing and render and introduce an
expert opinion. That testimony can be admitted
and given as much weight as the arbitrators
desire.6
Counsel also has more freedom to select expert
witnesses because the failure to admit relevant
evidence is a ground for reversal of an arbitration
award under federal and most state arbitration
laws. As a result, many arbitrators admit purported expert testimony into evidence and then give
such testimony more or less weight as they deem
appropriate.7 The testimony of a witness who can
be shown to qualify as an expert under judicial
evidentiary rules may well carry more weight.
The greater freedom to select expert witnesses
is an advantage when technically qualified wit2

Freedom in Preparing Experts and Their
Reports
Counsel has more freedom in preparing an
expert to testify in arbitration and fashioning the
expert’s written report.
In traditional litigation, anything a testifying
expert witness considers in forming an opinion—
even communications between the expert and
counsel—is usually fair game for discovery, 8
despite legal privileges such as the attorney-client
privilege or the work-product doctrine. This is
why lawyers retain consulting experts who will not
testify: because what counsel tells them is work
product and not discoverable.9 However, there is
no need for this in arbitration because arbitration
is normally a private affair10 and discovery is much
more limited. In arbitration, the parties typically
need only identify their experts and exchange the
FEBRUARY/APRIL 2007

final expert reports and related exhibits.11 (Occasionally, experts may be deposed, but only if
ordered by the arbitrators or agreed to by the parties.) Thus, counsel should provide expert witnesses with as much information as possible, however
sensitive, relevant or damaging, and freely
exchange thoughts and ideas with the expert in
order to focus the expert report and opinion.
As a result, in arbitration, counsel can eliminate the need for consulting experts, still protect
work product, and save the client a considerable
amount of money.
Since counsel’s thoughts, impressions, and
work product can be exchanged with experts
without having to be produced to the adversary,
counsel should take an active role when it comes
to drafting expert reports and preparing experts
for depositions or the actual hearing. If necessary,
counsel should participate in drafting expert
reports to make them persuasive and less subject
to attack on cross-examination.
Counsel should also work with the expert on
the foundation for the opinion. This work should
continue up to the commencement of the hearing
so that if a material change is required, it can be
made. Since experts in arbitration are rarely deposed, a change might not be as damaging as in
traditional litigation, where experts are usually
deposed and changes are fully exposed on crossexamination.
Effective Expert Presentations
Parties agree to arbitrate disputes for a variety
of reasons, one of which is the speed (and hence
reduced cost) of the proceedings. To this end,
the hearing itself is often limited in duration with
each side given equal time to present its case.
Because an arbitration hearing is less formal
than a trial, counsel can decide to forego voir dire
concerning an expert witness’s expertise if that
subject is a problem area. This decision will also
be part of the process of gauging how much time
to take to present the expert’s testimony.
If less time is required, counsel might shorten
the presentation to the ultimate opinion without
detail, or submit only the written expert report
and/or an affidavit from the expert. Arbitration
rules on submitting declarations or affidavits are
not limited to percipient witnesses.12
Depending on the circumstances (e.g., time,
cost, strength of witness, issue materiality), counsel might prefer to submit a written expert report
or affidavit in lieu of live testimony. The tradeoff is that the arbitrators may give such evidence
less weight than if the expert testified live.
If more time should be spent presenting expert
testimony, counsel could present additional exDISPUTE RESOLUTION JOURNAL

perts, some of whom may be less qualified than
others, but whose testimony, together with the
more qualified expert, will have a collective impact.
Counsel should also determine the mode of
questioning as well as the questions to be asked.
For example, should counsel use leading questions to focus the expert’s testimony, save time,
and/or control a talkative expert? Should counsel
supplement the expert’s testimony with the
client’s views of the factual and legal issues, either
as an introduction to the testimony, as comments
during it, or as part of concluding remarks?
There is no prohibition against counsel providing
the client’s views of the issues during the hearing.
Some arbitrators even prefer to hear these views
to narrow the areas of disagreement and move
the hearing along.13
Counsel who has confidence in the expert may
invite the arbitrators to question the expert directly
on controversial matters before the other side’s
cross-examination. Having arbitrators question the
expert witness at this time may lessen the impact of
a skillful cross and provide valuable insight into the
direction the arbitrators are leaning. In addition, it
provides counsel with an opportunity to make midcourse corrections if needed.
Counsel can also make choices concerning the
form of the expert presentations. More than one
expert may be presented at the same time using a
panel of expert witnesses. This approach works
well if more than one expert is necessary to address the same subject matter or if the individual
experts would not make strong witnesses.
All counsel can agree to have both sides’ experts
present testimony at the same time. In this scenario, “dueling” experts may question each other,
giving the arbitrators real-time insight into the
competing views on the most contested issues.
This format can benefit the side that has the
stronger expert witnesses.14
Opting to Re-Present the Expert
Outside of rebuttal testimony, an expert who
testifies at a trial has one opportunity to present
an opinion: that is, while on the stand during the
case-in-chief of the party who retained the
expert. In an arbitration, however, opportunities
exist for experts to present their opinions more
than once.
For example, counsel can decide that an expert
who testified during the hearing should re-present his or her opinion as part of the closing or
post-hearing oral argument. This may help the
arbitrators understand certain concerns or invite
their further questioning.
Or counsel might decide that the expert
should be recalled to explain the rationale for a
3
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party’s post-hearing proposed
award of damages, such as in
baseball arbitration. In complex
matters, the expert may be
regarded as more knowledgeable
on the subject of damages than
counsel.

Depending on the
circumstances
(e.g., time, cost,
strength of witness, issue materiality), counsel
might prefer to
submit a written
expert report or
affidavit in lieu
of live testimony.

Conclusion
More opportunities exist for
using and presenting expert evidence in arbitration than in litigation. This is yet another advantage of arbitration. To best
serve their clients, counsel should
know the differences between the
two forums and how they affect
the presentation of expert evidence. For example, counsel in
arbitration should know that:
• the rules for qualifying experts in litigation are inapplicable to arbitration;
• consulting experts are not needed in arbitration;

• disclosing work product to
an expert in arbitration does not
present a discovery problem;
• counsel can play a more
active role in drafting the expert
report and focusing the expert
opinion;
• counsel can choose the most
effective method of presenting
expert evidence, for example,
offering an expert report or affidavit only or even a panel of
experts, as appropriate and necessary;
• expert testimony can be represented during closing or posthearing oral argument.
The lesson is that counsel to
parties in arbitration should think
creatively about how best to use
and present expert evidence. A
lawyer who is still following litigation rules when
working with experts in an arbitration proceeding
n
is probably leaving something on the table.
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