Top Ways to Avoid Pitfalls in Your Grievance Arbitration
Webinar – August 6, 2013 – 2:00 p.m. ET
PROGRAM SUMMARY
Speakers: Brian Clauss, Esq. and Jeanne C. Wood, Esq.
This webinar will discuss the various pitfalls that can arise between filing the grievance and closing the record
during a labor arbitration case. Being unaware of what they are and failing to avoid them can cost you when
the arbitration decision is rendered. This webinar will identify some of those pitfalls and provide the parties
with best practices for avoiding them. Attendees will learn strategies to implement, best practices to adopt and
pitfalls to avoid when preparing for and putting on a labor arbitration cases.

AGENDA
2:00 p.m.

Welcome and Introduction of Speakers

(5 minutes)

2:05 p.m.

Goals for the Session

(5 minutes)

2:10 p.m.

Best Practices to Adopt and Pitfalls to Avoid
•
•
•

(70 minutes)

Obstacles that arise during the grievance steps that could later affect the
outcome of the entire case
Best practices for putting on a good hearing that will help the arbitrator
understand your side of the story
Key information to include in closing arguments or briefs that will help
to persuade the arbitrator to rule in your favor

3:20 p.m.

Conclusion and Questions

(10 minutes)

3:30 p.m.

Evaluation

(5 minutes)

3:35 p.m.

Adjourn
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Grievance Mediation Procedures
Effective September 1, 2007
Summary of Changes
Introduction
M-1. Agreement of Parties
M-2. Initiation of Mediation
M-3. Representation
M-4. Appointment of the Mediator
M-5. Mediator's Impartiality and Duty to Disclose
M-6. Vacancies
M-7. Duties and Responsibilities of the Mediator
M-8. Responsibilities of the Parties
M-9. Privacy
M-10. Confidentiality
M-11. No Stenographic Record
M-12. Termination of Mediation
M-13. Exclusion of Liability
M-14. Interpretation and Application of Procedures
M-15. Deposits
M-16. Expenses
M-17. Cost of Mediation
Introduction
Parties to collective bargaining agreements routinely provide for grievance steps and arbitration to resolve
disputes arising under the contract. At the pre-arbitration step, labor and management have sometimes used
mediation as a means of resolving grievances short of arbitration. Mediation is a process in which a neutral
assists the parties in reaching their own settlement, but does not have the authority to force the parties to accept
a particular decision.
Mediation is completely voluntary and provides assurance to the parties that the settlement will be acceptable. It
offers the advantage of informality, with reduced time and expense in resolving grievances. Several grievances
may be resolved at a single mediation. In mediation, the neutral may meet with the parties jointly or separately
in what is called a caucus, in order to help them reach a settlement.
Parties may agree to use mediation on an informal basis for selected grievances or they may include mediation
in their collective bargaining agreement as a step prior to arbitration.
The AAA offers grievance mediation services to parties to collective bargaining agreements wishing to use that
method of dispute resolution.
The benefits of successfully mediating a dispute to settlement vary, depending on the needs and interests of the
parties.
The most common advantages are:
• Parties are directly engaged in negotiating the settlement.
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• The mediator, as a neutral third party, can view the dispute objectively and assist the parties in exploring alternatives that they might not have considered on
their own.
• Because mediation can be scheduled early in the dispute, a settlement can be reached much more quickly than in litigation
• Parties generally save money through reduced legal costs and less staff time.
• Parties enhance their relationship under the collective bargaining agreement.
• Creative solutions or accommodations to special needs of the parties may become a part of the settlement.

Parties might also require assistance in establishing a grievance mediation procedure to suit their particular
needs. The AAA can assist the parties by tailoring a system to fit their needs and provide staff training in how to
prepare and present a grievance in mediation.
M-1. Agreement of Parties
Whenever, by stipulation or in their contract, the parties have provided for mediation or conciliation of existing
or future disputes under the auspices of the American Arbitration Association (AAA) or under these procedures,
the parties and their representatives, unless agreed otherwise in writing, shall be deemed to have made these
procedural guidelines, as amended and in effect as of the date of filing of a request for mediation, a part of their
agreement and designate the AAA as the administrator of their mediation.
The parties by mutual agreement may vary any part of these procedures including, but not limited to, agreeing to
conduct the mediation via telephone or other electronic or technical means.
M-2. Initiation of Mediation
Any party or parties to a dispute may initiate mediation under the AAA's auspices by making a request for
mediation to any of the AAA's regional offices or case management centers via telephone, email, regular mail or
fax. Requests for mediation may also be filed online via WebFile at www.adr.org.
The party initiating the mediation shall simultaneously notify the other party or parties of the request. The
initiating party shall provide the following information to the AAA and the other party or parties as applicable:
i. A copy of the mediation provision of the parties' contract or the parties' stipulation to mediate.
ii. The names, regular mail addresses, email addresses, and telephone numbers of all parties to the dispute and representatives, if any, in the
mediation.
iii. A brief statement of the nature of the dispute and the relief requested.
iv. Any specific qualifications the mediator should possess.

Where there is no preexisting stipulation or contract by which the parties have provided for mediation of
existing or future disputes under the auspices of the AAA, a party may request the AAA to invite another party
to participate in "mediation by voluntary submission". Upon receipt of such a request, the AAA will contact the
other party or parties involved in the dispute and attempt to obtain a submission to mediation.
M-3. Representation
Subject to any applicable law, any party may be represented by persons of the party's choice. The names and
addresses of such persons shall be communicated in writing to all parties and to the AAA.
M-4. Appointment of the Mediator
Parties may search the online profiles of the AAA's Panel of Mediators at www.aaamediation.com in an effort to agree
on a mediator. If the parties have not agreed to the appointment of a mediator and have not provided any other
method of appointment, the mediator shall be appointed in the following manner:
i. Upon receipt of a request for mediation, the AAA will send to each party a list of mediators from the AAA's Panel of Mediators. The parties are
encouraged to agree to a mediator from the submitted list and to advise the AAA of their agreement.
ii. If the parties are unable to agree upon a mediator, each party shall strike unacceptable names from the list, number the remaining names in
order of preference, and return the list to the AAA. If a party does not return the list within the time specified, all mediators on the list shall be
deemed acceptable. From among the mediators who have been mutually approved by the parties, and in accordance with the designated order
of mutual preference, the AAA shall invite a mediator to serve.
iii. If the parties fail to agree on any of the mediators listed, or if acceptable mediators are unable to serve, or if for any other reason the
appointment cannot be made from the submitted list, the AAA shall have the authority to make the appointment from among other members of
the Panel of Mediators without the submission of additional lists.

M-5. Mediator's Impartiality and Duty to Disclose
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AAA mediators are required to abide by the Model Standards of Conduct for Mediators in effect at the time a
mediator is appointed to a case. Where there is a conflict between the Model Standards and any provision of
these Mediation Procedures, these Mediation Procedures shall govern. The Standards require mediators to (i)
decline a mediation if the mediator cannot conduct it in an impartial manner, and (ii) disclose, as soon as
practicable, all actual and potential conflicts of interest that are reasonably known to the mediator and could
reasonably be seen as raising a question about the mediator's impartiality.
Prior to accepting an appointment, AAA mediators are required to make a reasonable inquiry to determine
whether there are any facts that a reasonable individual would consider likely to create a potential or actual
conflict of interest for the mediator. AAA mediators are required to disclose any circumstance likely to create a
presumption of bias or prevent a resolution of the parties' dispute within the time-frame desired by the parties.
Upon receipt of such disclosures, the AAA shall immediately communicate the disclosures to the parties for
their comments.
The parties may, upon receiving disclosure of actual or potential conflicts of interest of the mediator, waive such
conflicts and proceed with the mediation. In the event that a party disagrees as to whether the mediator shall
serve, or in the event that the mediator's conflict of interest might reasonably be viewed as undermining the
integrity of the mediation, the mediator shall be replaced.
M-6. Vacancies
If any mediator shall become unwilling or unable to serve, the AAA will appoint another mediator, unless the
parties agree otherwise, in accordance with section M-4.
M-7. Duties and Responsibilities of the Mediator
i. The mediator shall conduct the mediation based on the principle of party self-determination. Self-determination is the act of coming to a
voluntary, uncoerced decision in which each party makes free and informed choices as to process and outcome.
ii. The mediator is authorized to conduct separate or ex parte meetings and other communications with the parties and/or their representatives,
before, during, and after any scheduled mediation conference. Such communications may be conducted via telephone, in writing, via email,
online, in person or otherwise.
iii. The parties are encouraged to exchange all documents pertinent to the relief requested. The mediator may request the exchange of memoranda
on issues, including the underlying interests and the history of the parties' negotiations. Information that a party wishes to keep confidential may
be sent to the mediator, as necessary, in a separate communication with the mediator.
iv. The mediator does not have the authority to impose a settlement on the parties but will attempt to help them reach a satisfactory resolution of
their dispute. Subject to the discretion of the mediator, the mediator may make oral or written recommendations for settlement to a party privately
or, if the parties agree, to all parties jointly.
v. In the event a complete settlement of all or some issues in dispute is not achieved within the scheduled mediation session(s), the mediator may
continue to communicate with the parties, for a period of time, in an ongoing effort to facilitate a complete settlement.
vi. The mediator is not a legal representative of any party and has no fiduciary duty to any party.

M-8. Responsibilities of the Parties
The parties shall ensure that appropriate representatives of each party, having authority to consummate a
settlement, attend the mediation conference.
Prior to and during the scheduled mediation conference session(s) the parties and their representatives shall, as
appropriate to each party's circumstances, exercise their best efforts to prepare for and engage in a meaningful
and productive mediation.
M-9. Privacy
Mediation sessions and related mediation communications are private proceedings. The parties and their
representatives may attend mediation sessions. Other persons may attend only with the permission of the parties
and with the consent of the mediator.
M-10. Confidentiality
Subject to applicable law or the parties' agreement, confidential information disclosed to a mediator by the
parties or by other participants (witnesses) in the course of the mediation shall not be divulged by the mediator.
The mediator shall maintain the confidentiality of all information obtained in the mediation, and all records,
reports, or other documents received by a mediator while serving in that capacity shall be confidential.
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The mediator shall not be compelled to divulge such records or to testify in regard to the mediation in any
adversary proceeding or judicial forum.
The parties shall maintain the confidentiality of the mediation and shall not rely on, or introduce as evidence in
any arbitral, judicial, or other proceeding the following, unless agreed to by the parties or required by applicable
law:
i.
ii.
iii.
iv.

Views expressed or suggestions made by a party or other participant with respect to a possible settlement of the dispute;
Admissions made by a party or other participant in the course of the mediation proceedings;
Proposals made or views expressed by the mediator; or
The fact that a party had or had not indicated willingness to accept a proposal for settlement made by the mediator.

M-11. No Stenographic Record
There shall be no stenographic record of the mediation process.
M-12. Termination of Mediation

The mediation shall be terminated:
i. By the execution of a settlement agreement by the parties; or
ii. By a written or verbal declaration of the mediator to the effect that further efforts at mediation would not contribute to a resolution of the parties'
dispute; or
iii. By a written or verbal declaration of all parties to the effect that the mediation proceedings are terminated; or
iv. When there has been no communication between the mediator and any party or party's representative for 21 days following the conclusion of
the mediation conference.

M-13. Exclusion of Liability
Neither the AAA nor any mediator is a necessary party in judicial proceedings relating to the mediation. Neither
the AAA nor any mediator shall be liable to any party for any error, act or omission in connection with any
mediation conducted under these procedures.
M-14. Interpretation and Application of Procedures
The mediator shall interpret and apply these procedures insofar as they relate to the mediator's duties and
responsibilities. All other procedures shall be interpreted and applied by the AAA.
M-15. Deposits
Unless otherwise directed by the mediator, the AAA will require the parties to deposit in advance of the
mediation conference such sums of money as it, in consultation with the mediator, deems necessary to cover the
costs and expenses of the mediation and shall render an accounting to the parties and return any unexpended
balance at the conclusion of the mediation.
M-16. Expenses
All expenses of the mediation, including required traveling and other expenses or charges of the mediator, shall
be borne equally by the parties unless they agree otherwise. The expenses of participants for either side shall be
paid by the party requesting the attendance of such participants.
M-17. Cost of the Mediation
There is no filing fee to initiate a mediation or a fee to request the AAA to invite parties to mediate.
The cost of mediation is based on the hourly mediation rate published on the mediator's AAA profile. This rate
covers both mediator compensation and an allocated portion for the AAA's services. There is a four-hour
minimum charge for a mediation conference. Expenses referenced in Section M-16 may also apply.
If a matter submitted for mediation is withdrawn or cancelled or results in a settlement after the agreement to
mediate is filed but prior to the mediation conference the cost is $250 plus any mediator time and charges
incurred.
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The parties will be billed equally for all costs unless they agree otherwise.
If you have questions about mediation costs or services visit our website at www.adr.org or contact your local
AAA office.
Conference Room Rental

The costs described above do not include the use of AAA conference rooms. Conference rooms are available on
a rental basis. Please contact your local AAA office for availability and rates.
•
•
•
•

AAA MISSION & PRINCIPLES
PRIVACY POLICY
TERMS OF USE
TECHNICAL RECOMMENDATIONS
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Click here to go to the Commercial Arbitration Rules
Click here to go to the Commercial Arbitration Rules
Effective 10/1/13
Click here to go to the Construction Arbitration Rules
Click here to go to the Employment Arbitration Rules
Click here to go to the Labor Arbitration Rules

